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EDITORIAL NOTES. 


Another high-minded lawyer, who has signally graced the Bench 
in this State, has passed away in the prime of his years, and while at 
the summit of his honors and usefulness. Following so closely after 
the death of the much-lamented Vice-Chancellor Emery, the loss of 
Vice-Chancellor James E. Howell will be doubly felt by the Bar of 
this State. That he was an able and upright Judge is universally 
known; an ideal Judge as to his soundness of judgment and inflexible 
honesty. There was something, however, even more than this which 
made Vice-Chancellor Howell beloved by those who came into close 
contact with him, and this was his delightful sense of humor, his 
ability as a conversationalist, his unassuming manners and his gen- 
eral high plane of thinking. He was a man born with a conscience 
and a Judge who thoroughly understood human nature. That it will 
be extremely difficult to fill his place no one knows better than the able 
Chancellor with whom the duty rests to appoint his successor. 


On the adjournment of the Congress of the United States Sep- 
tember 8 it was announced that during the session there had been 
introduced in the Senate and House 24,813 bills besides various reso- 
lutions to the number of about 1,200. Of the bills named 267 de- 
scribed as public laws were enacted, 151 private laws and 44 resolu- 
tions. The total number of laws thus put upon the statute book 
(418) is less than two per cent. of the entire number of laws intro- 
duced, which shows, first, that Congressional committees are a great 
deal more particular in reporting bills than our own State Legisla- 
ture, and, second, that the same itching desire to become sponsors 
for bills of all sorts, regardless of the wants of the country, is part 
and parcel of a general disease that afflicts both Congressmen and 
State legislators. ‘The mania for legislation seems to be at about its 
height in America at the present time, but it is to be hoped that within 
the next decade at least a portion of it may pass away. 


The State Board of Taxes and Assessment has been wrestling 
recently with a variety of cases where corporations that are con- 
ducted for “mutual benefit,” to “unite fraternally for protection,” to 
“practice charity,” etc., etc., seek to avoid the payment of tax. We 
have been quite interested to follow the decisions of the Board, which 
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seem, in every case, to be made with clearness and good judgment. 
‘The opinions rendered are terse and without the use of more verbiage 
than is necessary. One of the cases determined in July was that of an 
assessment upon the boat-house of Princeton University, a gift to the 
Trustees of the University by the Class of ’87. It was erected upon 
land owned by the University, upon which taxes were paid; its use is 
available to all students, and no revenue is derived therefrom. But 
the exemption claimed under subdivision 4 of the General Tax Act 
exempts all buildings actually and exclusively used for colleges, 
schools, etc., and the Board took the view that the boat-house was 
not within the purview of the exemption. Another case was that 
of the “Moose Home,” of Camden, where the corporation purposes 
were set forth as “primarily to promote purity, aid and progress, 
and to unite fraternally for mutual protection, benefit, improvement 
and association generally of members of the Caucasian race 

for the relief of its members during sickness . . . to encourage 
fraternal development . . . for the propagation of the teachings 
of charity,” etc. The Board here necessarily found that the asso- 
ciation was not organized exclusively for the purposes for which 
the Tax Act gives an exemption. Another case was that of a Sea- 
shore Home at Longport, owned by a corporation organized in 
Pennsylvania. Here the object was “to afford to children an oppor- 
tunity to have ten days or two weeks along the seashore in the sum- 
mer time without any charge whatever.” There was no question as 
to its being a charitable use, but the objection was made by the borough 
that the building was not in the use of children to be benefitted 
by it on May 20th. The building had previously been erected and 
was simply awaiting the proper Summer date when it would be used. 
This very narrow view of the law was brushed aside by the Board, 
which held that when the building was completed, turned over to the 
caretakers and furniture put in for purposes of the charity, it was in 
actual use, even though the children it was intended to house were 
not to be received until later. Another case was that of the city 
of Camden, where an assessment had been levied in the first in- 
stance on the property of the Young Men’s Christian Association, 
the assessment being nearly a quarter of a million dollars. The 
county board of taxation set aside the assessment, but the city 
appealed. The Board, in just three sentences and five lines, can- 
celled the assessment, it being thoroughly well determined in this 
State that a Young Men’s Christian Association, like a church, which 
is not managed for profit, but solely for religious and moral purposes, 
is not to be taxed. There were other cases of similar sort, and the 
wonder is that the law is so plain and the contests so frequent. 





The fact that the members of the Board of Chosen Freeholders 
of Warren county have got themselves into a good deal of trouble by 
their criminal negligence, if not by actual graft, is not to be wondered 
at by anyone who read the newspaper reports of the testimony ren- 
dered before the expert, ex-Judge Gnichtel, appointed by Supreme 
Court Justice Trenchard to investigate the financial affairs of that 
county. The situation there was even worse than that found, a 
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number of years ago, by an investigation into the affairs of Somer- 
set county. In this last matter the chief trouble was with the di- 
rector of the Board, who drew money for bills for small bridges 
which were never constructed, and, while the methods of the mem- 
bers in transacting business and of the county collector were some- 
what loose, the proofs showed stealings by only one or two men. 
In Warren county, however, the entire Board seems to have been 
set to do evil, partly because it had been the custom, partly because 
of ignorance, partly because of want of good legal advice, and partly, 
it would seem, from a desire to enrich a few contractors at the county’s 
expense. The report by ex-Judge Gnichtel is probably none too 
severe, and the charge to the Grand Jury by Mr. Justice Trenchard, 
on September 26, was explicit and thorough as to what is the law 
and what the duty of grand jurors in the investigation committed 
to their hands. The whole affair is an argument of the strongest kind 
for the condensation of responsibility in the hands of a small board 
of control, where adequate salaries will enable the officeholders to 
give business-like attention to the duties they are to perform. 


An illustration of how amendatory laws are passed, without the 
carefulness with which all legislators should exercise their duties, 
appears in the instance of the amendment to the election law as 
passed by the last Legislature and known as Chapter 277 of the Laws 
of 1916. Presumably this last amendatory Act was carefully consid- 
ered by the committee to which it was referred, as well as by who- 
ever drafted it, as it makes important amendments to some ten of 
the vital features embraced in the heart of the election law, and yet 
in amending section 61 the permission is given to voters at the gen- 
eral election in November to indicate their choice among candidates 
for the offices by marking a cross X or plus + sign, while section 40 
of the Geran Act, which requires that a cross X only be used at 
primary elections, was not amended, so that we now have the ab- 
surdity of having a plus sign as a mark, when used by a voter, suf- 
ficient to invalidate a ballot on primary day but not on election day! 


The two cases of Hetzel v. Wasson Piston Ring Co., decided 
by the Chief Justice in the Court of Errors and Appeals, in June 
last, made it clear that a parent who violates the law by placing his 
child, under the age of fourteen years, in a factory, cannot recover 
for injuries to the child under the Workmen’s Compensation Act. 
As the contract made for the child was not a valid one under the laws 
of this State, it was held that the Legislature, in enacting the Work- 
men’s Compensation Act, could not have had in mind such invalid 
contracts. The parent may have recourse to the common law right 
of action for injuries to the child. In the second suit, decided at the 
same time, where the father sued to recover from the defendant ex- 
penses he was compelled to pay for the treatment of injuries to the 
child, while it was held that the ground for the action was valid and 
proper, it was also held that, in order to entitle him to recover, the 
burden rested on the father to show that the injury to his son “was 
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not, to any extent, the result of any violation of law on his part; and 
his failure to negative in his complaint the fact that he was a con- 
senting party to his son’s employment, requires the fact to be con- 
cluded against him . . . The plaintiff can take nothing by way 
of compensation for a loss which has come to him as the direct re- 
sult of his own violation of law.” 





IN RE SPIES-ALPER CoO. 


(United States District Court, Dist. of New Jersey, Mar. 29, 1916). 
Bankruptey— Priority of Claims for Taxes and Rents Not Fixed at Time of Filing Petition, 


In the matter of Spies-Alper Company, a bankrupt. On peti- 
tion to review an order of a Referee, dated February 11, 1916, dis- 
allowing two items of a claim filed by Joseph Oschwald against the 
bankrupt estate. 


Mr. Harry Campton for the Claimant. 
Messrs. Bilder & Bilder for Trustee. 


HAIGHT, D. J.: The claimant, Joseph Oschwald, filed a claim 
against the bankrupt estate for rent for certain premises in the city of 
Newark, which he had theretofore leased to, and which had been 
occupied by the bankrupt. He claimed priority. The lease, which 
was dated January 30, 1911, and was for a term of ten years, pro- 
vided for a yearly rental of $4,000, payable in equal monthly instal- 
ments on the first day of each month in advance, “together with the 
annual taxes assessed for each year during the said term of ten years, 
said taxes to be paid on or before the 20th day of December in each 
year,” and also certain water rents. On June 25, 1913, the petition 
in bankruptcy was filed and a receiver appointed, who took possession 
of all of the goods and chattels of the bankrupt then located on the 
cemised premises. These were subsequently sold and produced 
considerably more than enough to satisfy the landlord’s claims. 

The claim consists of four distinct items, as follows: (1) The 
monthly instalments for three months, which were due and in arrears 
at the time the petition in bankruptcy was filed; (2) certain water 
rents; (3) taxes assessed by the city of Newark against the demised 
premises for the year 1912, and for that proportion of the taxes as- 
sessed for the year 1913 which, it is claimed, had accrued up to the 
time of the filing of the petition. The Referee allowed the first two 
items as a priority claim, but disallowed the last two altogether. It 
is to review the latter action of the Referee that the matter is now 
before the Court. ‘ 

The claimant’s counsel, on the argument, abandoned his effort to 
have the order of the Referee reversed, in so far as the disallowance of 
the third item is concerned. Although the taxes which the lease pro- 
vided that the tenant should pay were uncertain in amount at the be- 
ginning of any contract or calendar year, they were sure to be made 
certain and definite before the time of payment would arrive; and 
the covenant to pay them was not a mere personal one, independent 
of the covenant reserving the rent, but was a part thereof. Undoubt- 
edly, therefore, under the decisions in New Jersey they were rent and 
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might be distrained for when they became due and payable. The Cen- 
tral Bank of New Jersey v. Peterson, 4 Zab. 666; Helick v. Benedict, 
46 N. J. L. 425; Ocean Grove Ass’n v. Sanders, 67 N. J. L. 1, aff’d 68 
N. J. L. 631. As the landlord could distrain for them when due, he 
would be entitled, at least as to such as were due, to the preference 
given by the fourth section of the New Jersey Landlord and Tenant 
Act (3 C. S. 3066). Central Bank of New Jersey v. Peterson, supra; 
Van Horn v. Goken, 41 N. J. L. 499; Olden v. Mather, 73 N. J. Eq. 
217. To this effect also is McGann v. Evans, 185 Fed. 93 (C. C. A., 
38rd Cir.), where it was held that, under the decisions of the State 
Courts of Pennsylvania (which appear to be, in all respects, ma- 
terial to this inquiry, the same as those of New Jersey), the pro- 
vision of a lease (not dissimilar to those of the lease in this case) 
which provided for the payment of taxes by the tenant, constituted 
such taxes rent, liable to be distrained for and entitled to the pref- 
erence in payment given by the laws of that State. The New Jersey 
statute, before mentioned, provides that no goods or chattels lying on 
demised premises “shall be liable to or taken, by virtue of any execu- 
tion, attachment, or other process,” without the payment to the land- 
lord, before removing them off the demised premises, “of all rent due 
at the time of taking,” or which shall have accrued “up to the day of 
the removal of the goods from off the said premises, whether by the 
terms of the lease the day of payment shall have come or not,” not, 
however, exceeding one year’s rent. 

It has been sometimes urged that this statute, even though a dis- 
tress warrant has not been issued, gives the landlord a lien which is 
not divested by the bankruptcy of the tenant, and which entitles him 
to be paid out of the proceeds of any sale of the tenant’s goods and 
chattels on the demised premises, as any other lien-holder, without 
the necessity of proving his claim and prior to any other debts men- 
tioned in section 64b of the Bankruptcy Act. Such a construction 
was denied by Judge McPherson to the Pennsylvania statute, which 
is substantially the same as that of New Jersey, in the cases of Re 
Hayward, 130 Fed. 720 (D. C., E. D. Penn.), where the Pennsylvania 
statute is set forth in full; and In re Consumers’ Coffee Co., 151 Fed. 
933 (D. C., E. D. Penn.) See also In re Pittsburgh Drug Co., 164 
Fed. 482 (C. C., W. D. Penn.) Nor would such a construction con- 
form, I think, to that which has been given to the New Jersey statute 
by the State Courts of New Jersey. Woodside v. Adams, 40 N. J. L. 
417; Wood v. Carriage Co., 49 N. J. Eq. 433. In both of these cases 
it was held that the statute left the tenant at perfect liberty to dis- 
pose of his goods and chattels absolutely, or to create liens thereon, 
and that any title or lien thus acquired before the issuance of a dis- 
tress warrant would be superior to the right of the landlord. 

Manifestly, therefore, the statute gives the landlord no lien in the 
ordinary and proper sense. It gives him merely the right to a pref- 
erence in the payment, out of the tenant’s goods and chattels on the 
demised premises over other creditors, including those holding execu- 
tions, who are not lien-holders. 

It has been the practice in this District (although there appears 
to be no reported decision to that effect) to recognize and give effect 
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to this preference in bankruptcy proceedings, by virtue of section 64b 
(5) of the Bankruptcy Act, and this may be considered as the rule in 
this District. It is supported both by reason and authority. A de- 
cision of Referee Adams to this effect, in the matter of Joseph C. Price 
was affirmed, without opinion, by one of the Judges of this Court, 
This is also the rule which has been adopted by the Federal Courts 
in Pennsylvania. See In re Hayward, supra; In re Consumers’ Coffee 
Co., supra; In re Pittsburgh Drug Co., supra; McGann v. Evans, 
supra; Wilson v. Penn. Trust Co., 114 Fed. 742 (C. C. A., 3rd Cir.) ; 
and see also the other cases in the Pennsylvania districts, herein- 
after cited under another point. 

It was held by the Supreme Court under the previous Bankruptcy 
Act, that an assignee who took possession of the bankrupt tenant’s 
goods which were on demised premises was within the intendment 
of the Pennsylvania statute. Longstroth v. Pennock, 20 Wall. 575. 
As that statute and the New Jersey statute are all the same in all 
material respects, it follows that this decision is applicable to the 
latter. A landlord whose claim comes within the provisions of the 
New Jersey statute is, therefore, entitled to priority under section 
64b (5) of the Bankruptcy Act. If the landlord has actually seized 
the tenant’s goods by a distress warrant before the proceedings in 
bankruptcy are instituted, he would have a lien which would entitle 
him to be paid as other lien-holders, without regard to the provision 
of section 64b (5). In re West Side Paper Co., 164 Fed. 110 (C. C. A. 
3rd Cir.) And such a lien is not divested by section 67f of the Bank- 
ruptcy Act. Henderson v. Mayer, 235 D. S. 631; In re West Side 
Paper Co., supra. 

In the case at bar no distress warrant had been issued before the 
bankruptcy proceedings were instituted. Hence claimant’s right to 
priority, if any, must rest upon section 64b (5). As this section 
grants priority only to those who, by the law of a State, are en- 
titled thereto, it becomes necessary to determine whether the part 
of the claim now in question would have been entitled to any pref- 
erence under the New Jersey statute had not bankruptcy proceed- 
ings intervened. In the city of Newark taxes are assessed during the 
course of a fiscal year, to cover that part of the year from January Ist 
which has then expired, and the remainder of the year; in other words, 
they are not assessed and payable wholly in advance, as in most of 
the other municipalities of New Jersey. When the receiver took 
possession of the tenant’s goods the taxes for the year 1913 had not 
been assessed, and the amownt thereof could not, under the existing 
law, be ascertained with accuracy until several months thereafter, al- 
though, when assessed, they would be upon the value of the property 
as of May 20, 1913. I think, however, it may be fairly held that the 
taxes, although not payable until the latter part of a contract year 
(which was the time provided by law for the payment of taxes), were 
intended by the parties to be proportionately spread as rent over the 
whole year, the same as if there had been a fixed annual rental which 
was not payable until the end of the term, and that such proportion 
thereof as the part of the year which had expired when the receiver 
took possession bore to the whole year, may be considered to have 
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then accrued, within the meaning of the New Jersey statute. But 
at that time it would have been impossible for an execution creditor to 
determine what to pay the landlord in order to enable him to remove 
the goods from the demised premises, because the taxes for that year 
had not been assessed, and the part thereof which had then accrued 
would, consequently, have been incapable of ascertainment. 

Does the New Jersey statute require that, in a case such as this, 
an execution creditor must wait before he is able to satisfy his judg- 
ment from a tenant’s goods on demised premises until the municipal 
authorities have determined what the taxes to be assessed against the 
demised premises are to be? I cannot believe that such is the correct 
construction of the statute. Cases can readily be imagined where ex- 
ceedingly unjust results would follow from such a construction. Al- 
though the State Courts seem not to have passed on this question, I 
think the proper construction of the whole statute is that the execu- 
tion creditor is required to pay the landlord, before removal of the 
tenant’s goods, the rent which has accrued but which is not then pay- 
able, only when it is then possible to ascertain the amount thereof. 

Section 5 of the Act provides for the giving of a notice by the 
landlord to the officer seizing and removing the goods within a cer- 
tain time, of the amount of rent in arrears. How could he give such 
a notice if it were impossible to ascertain the amount? Yet, if he 
does not give such notice, it seems that the officer may sell. If it be 
suggested that this construction would, in cases such as this, work a 
hardship upon the landlord, the answer is that he can provide against 
such contingencies in the lease. It follows from this construction 
that the part in question of the claimant’s claim would not have been 
entitled to any preference under the New Jersey statute as against an 
execution creditor, and, consequently, that it is not entitled to priority 
in payment under the Bankruptcy Act. 

It remains to consider whether it should have been allowed as a 
general claim. The answer to this question depends upon whether 
it was a provable claim in bankruptcy. The referee held that it was 
not, because, as he considered, it was for “rent to accrue after the 
filing of petition in bankruptcy,” which he held was not provable, on 
the authority of Watson v. Merrill, 136 Fed. 359 (C. C. S., 6th Cir.) ; 
In re Rubel, 166 Fed. 131 (D. C., N. D. Wis.) ; and In re Roth & Appel 
181 Fed. 667 (C. C. A., 2d Cir.) In the first place it should be noted 
that the doctrine of those cases has not prevailed in this Circuit to 
its full extent. In re Pittsburgh Drug. Co., supra; In re Caloris Mfg. 
Co., 179 Fed. 722 (D. C., N. D. Pa.); In re Keith-Gara Co., 203 Fed. 
286 (D. C., E. D. Pa.), aff’d 213 Fed. 450 (C. C. A., 3d Cir.) ; In re 
Quality Shoe Shop, 312 Fed. 321 (D. C., E. D. Pa.) 

It is unnecessary here to attempt to define the extent of the 
doctrine of the cases last cited, because, it seems to me, the claim 
was not for rent to accrue after the petition in bankruptcy was filed, 
but was for rent which had accrued up to that time, but which was not 
then payable, and the exact amount of which was not then possible of 
ascertainment. 

A claim for taxes and water rents which, under the provisions of 
a lease, were to be paid as rent, but which had not been assessed. at 
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the time of the filing of the bankruptcy petition, was held in the Pitts- 
burgh Drug Co. case, supra, not to be provable as a general or un- 
secured claim. This ruling was based on the theory that, as the 
amount was not fixed and determined until after the filing of the 
petition, the claim did not constitute a fixed liability at the time 
of the filing of the petition, within the meaning of section 63a (1) of 
the Bankruptcy Act. No reference was made to section 63a (4), 
which Judge McPherson, who decided the other cases in this Cir- 
cuit before cited, and whose decision in the Keith-Gara Co. matter 
was affirmed by the Circuit Court of Appeals, held authorized the 
proving of a claim for rent for the part of the term which was un- 
expired at the time of the filing of the bankruptcy petition. (See In 
re Caloris Mfg. Co., supra). 

It will be noted that in the case at bar the amount of the tax 
had been fixed and determined by the municipal authorities before 
the claim in question was filed, and the tax may be considered as 
having been due under the provisions of the lease at that time. The 
liability of the bankrupt to pay the tax had been fixed by the lease. 
Thus all that was considered necessary, in the Caloris Mfg. Co. case, 
to constitute a provable claim, is present. I think that the reason 
given for the conclusion before mentioned in the Pittsburgh Drug 
Co. case is opposed to the general doctrine of the other cases in this 
Circuit before cited, as well as that of the Circuit Court of Appeals of 
this Circuit, in Moch v. Market St. Nat. Bank, 107 Fed. 97. It is 
clear from those cases that the test as to whether a claim is provable 
under section 63a (4) does not depend upon whether the amount was 
fixed and determined at the time of the filing of the petition. I think, 
therefore, that the part of the claimant’s claim in question was a prov- 
able debt, and, if in other respects proper, should be allowed as a 
general claim. , 

The Referee’s order will, accordingly, be affirmed, in so far as it 
denies priority to this part of the claim, but will be reversed in so far 
as it disallows it as a general claim, with instruction to allow it as 
such if in other respects proper. 





BERGER v. THOMAS OAKES & CO. 


(Essex Common Pleas, September, 1916). 
Workmen's Compensation Act—Death by Accident—‘‘Actual Dependents” Defined and 
Applied in the Case. 

Case of Emilie C. Berger, on behalf of herself and on behalf of her 
son, William A. Berger, an infant, as “actual dependents” of Emil 
Unglaub, deceased, Petitioner, against Thomas Oakes, David Oakes 
and George A. Oakes, partners, trading as Thomas Oakes & Com- 
pany, Respondents. Petition filed under Workmen’s Compensation 
Act. 

Mr. John V. Laddey for Petitioner. 


Mr. Carl M. Herbert (Collins & Corbin) for Respondent. 


OSBORNE, J.: The petition in this case is filed by Emilie C. 
Berger on behalf of herself, and on behalf of her son, William A. 
Berger, an infant, as actual dependents of Emil Unglaub, deceased, 
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to recover compensation under paragraph 12 (1) of Section 2 of the 
Workmen’s Compensation Act. 

The decedent, Emil Unglaub, was employed by the defendant as 
a laborer. On May 1, 1915, he was severely injured by an accident 
arising out of and in the course of his employment, of which accident 
the defendants had notice, and, as a result of the injuries sustained 
by him at that time, he died on June 10, 1915. Compensation was 
paid for the period between the accident and the date of the death 
of the decedent, as well as the funeral expenses, as provided by the 
statute, and the hospital bills and medical expenses for the first two 
weeks after the accident. The deceased was an uncle of petitioner, 
who is a widow with one son, thirteen years of age. 

It appeared from the testimony that the decedent had been board- 
ing at the home of the petitioner for some time before her husband’s 
death. Prior to the death of petitioner’s husband, May 14, 1914, the 
decedent Unglaub paid for his board and lodging at the rate of $5 
per week. Subsequent to the death of the petitioner’s husband Ung- 
laub continued to reside with the petitioner, but paid for his board and 
lodging at the rate of $9 per week. It is contended on behalf of the 
petitioner that she and her son were actual dependents as defined 
by section 12 of the Act, and therefore entitled to compensation. 

Paragraph 12 provides: “In case of death compensation shall 
be computed, but not distributed, on the following basis: (1) Actual 
dependents ... . 

“The term ‘dependents’ shall apply to and include any or all of 
the following who are dependent upon the deceased at the time of 
accident or death, namely: husband, wife, parents, stepparents, grand- 
parents, children, stepchildren, grandchildren, posthumous child, il- 
legitimate children, brothers, sisters, half-brothers, half-sisters. 
Legally adopted children . . . ; provided, however, that depend- 
ency shall be presumed as to a widow who was living with her hus- 
band at the time of his decease, and children under the age of eigh- 
teen years; stepchildren and illegitimate children shall be presumed 
to be dependent when they were a part of decedent’s household at the 
time of his death.” 

Actual dependency is a question of fact. Miller v. Public Service 
Railway Company, 85 Atl. 1030; Havey v. Erie Railroad Company, 96 
Atl. 995. 

In the Miller case it was held that the enumeration of certain per- 
sons after the heading “Actual dependents,” should not be held to 
place them in the relationship of actual dependents, but that they 
must bring themselves, by proof, into dependency in fact as dis- 
tinguished from theoretical dependency. In the case of Hammill 
v. Pennsylvania Railroad Company, 94 Atl. 313, the Court said 
“Phrases ‘Actual dependents’ and ‘Who are dependent upon de- 
ceased;’ as used in paragraph 12 of the Act, as amended, means 
relatives in some degree mentioned in that paragraph who were 
being wholly, or to a substantial degree, supported by the deceased 
at the time of his death.” And in Havey v. Erie Railroad Company, 
supra, “To come within our Act the individuals named therein must 
be actually dependent.” 
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The words “relatives in some degree mentioned,” in the Hamill 
case, and “the individuals named therein,” in the Havey case, are 
significant in their application to the question presented in this case. 
If they import anything it is that the benefits of the Act are limited to 
the individuals named therein. It is inconceivable that the Legisla- 
ture should have made such a careful enumeration of the persons en- 
titled to receive the benefits of the Act, unless it was with the pur- 
pose of excluding all others not so mentioned. The petitioner must 
show not only actual dependency (except in the case of a widow 
living with a husband at the time of his death and children under 
the age of eighteen years, who are, by virtue of the express terms of 
the Act, presumed to be dependent), but that he or she bears to the 
deceased one of the degrees of relationship enumerated in the Act. 

The Court cannot extend the benefits of the Act to persons not 
specifically named therein. 

Blanz v. Erie Railroad Company, 85 Atl. 1030, affirmed 91 Atl. 
1067 ; Klotz v. Newark Paving Company, 91 Atl. 91, affirmed 92 Atl. 
1086, and cases of similar import, cannot control here because in 
those cases the Court found in the Act itself the language which 
enabled it, in the proper exercise of its judicial functions, to con- 
strue the Act in favor of the petitioners. The facts here are not 
parallel with the facts presented in those cases. 

Petitioner testified that the deceased was a boarder prior to her 
husband’s death; that, after the death of her husband, the amount 
of board paid was increased by him in order to help her out. This 
fact did not, however, alter the existing relationship. While she, no 
doubt, enjoyed the additional benefit derivea from the increase in the 
amount received for board, she did not thereby become a dependent. 
In the Havey case, supra, the Court says “benefit” and “dependence” 
are not synonymous words, clearly indicating the distinction to be 
drawn in their application to this statute. 

This application for compensation must therefore fail, because 
petitioner and her son are not, by reason of their relationship to the 
deceased, entitled to the benefit of the Act. 

Judgment will be entered for the respondent. 





HARTMAN v. EMPIRE STEEL & IRON CO. 


(Morris Common Pleas, May 17, 1916). 
Workmen’s Compensation Act— Death— Dependents— Earnings— Commutation. 
Case of Anna Hartman, administratrix of the estate of John 


Geisik, deceased, Petitioner, against Empire Steel & Iron Company, 
a corporation, Respondent. Petition filed under Workmen’s Com- 


pensation Act. 
Mr. Eugene J. Cooper (Cooper & Cooper) for Petitioner. 
Mr. Elmer King (King & Vogt) for Respondent. 


SALMON, J.: It is conceded by the answer in this matter that 
the petitioner is the administratrix of the deceased, who was em- 
ployed, at the time of his death, by respondent, in the capacity of 
oiler, and that, on February 7, 1916, while in discharge of his duties, 
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deceased’s clothing became entangled in machinery, which resulted 
in injuries to deceased, from which he died on the same day, and of 
which injuries and death respondent had actual knowledge and notice. 

The controversy concerns the number and names of the persons 
dependent, the amount of the earnings of deceased and the prayer 
for commutation of the amount to which petitioner may be entitled. 

Testimony shows that deceased was twenty years old when he 
died; that he left him surviving a father, a mother, two sisters and 
four brothers; the eldest sister, who is the petitioner, is married; 
the eldest brother, who is eighteen years of age, was employed, at 
the time of the death of the deceased, which was true of the brother 
next in age, who was sixteen years old at the time of decedent’s 
death ; the remaining brothers and sisters were all under fifteen years 
of age at the time of decedent’s death, and resided at home with their 
mother; the father of deceased did not live with any of his family, 
nor has he contributed to their support for five or six years last past; 
the deceased lived with his mother and brothers and sister and had 
been employed by respondent for two years, during a part of which 
time he gave his entire earnings to his mother, and, at the time of 
his death, paid the grocer’s bill, carrying the store-book in his own 
name, and paid substantial sums into the hands of the mother for 
the use and benefit of the family; deceased purchased directly, at 
least on one occasion, a dress for his small sister, as well as procured 
shoes for his brother or brothers; the mother, in addition to such as- 
sistance as deceased rendered, also received all earnings from one 
other son, namely the one sixteen years of age, and received board 
money at least, from another. 

Regarding the question of dependents, paragraph 12 of Chapter 
174, Laws of 1913, Clause (1) applies to this situation. Some of the 
pertinent language is as follows: 

“In case of death compensation shall be computed, but not dis- 
tributed, on the following basis: ; 

(1) Actual dependents. 

For one dependent, thirty-five per centum of wages. 

For two dependents, forty per centum of wages. 

For three dependents, forty-five per centum of wages. 

For four dependents, fifty per centum of wages. 

For five dependents, fifty-five per centum of wages. 

For six or more dependents, sixty per centum of wages. 

“The term ‘dependents’ shall apply to and include any or all of the 
following who are dependent upon the deceased at the time of acci- 
dent or death, namely: husband, wife, parents, stepparents, grand- 
parents, children, stepchildren, grandchildren, posthumous children, 
illegitimate children, brothers, sisters, half-brothers, half-sisters.” 

The first test of dependency appears to be measured by the 
words “actual dependents.” The question in this case is who, if 
any, were “actual dependents” upon the deceased. 

The case of Havey v. Erie R. Co. (Court of Errors and Appeals 
of New Jersey, March 6, 1916, 96 Atl. 995), has this to say where the 
circumstances were to some extent similar to those in the case at 
Bar: “ ‘Benefit’ and ‘dependence’ are not synonymous words. The 
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fact that the father used the son’s wages to help support the family 
did not make the family any the less dependent, both legally and 
actually, upon the father. The father was legally entitled to the 
son’s wages, he being a minor; but the ground on which the statute 
awards compensation is dependence in fact, not legal relationship.” 
In this case it is held that “to come within our Act, the individuals 
named therein must be actually dependent, not on a common family 
fund, but upon the deceased. Who is actually dependent is a ques- 
tion of fact under our cases.” 

That case is distinguished from ours here in some vital re- 
spects. It is fair to say at this point, however, that under Section 
3 of paragraph 15 of the Poor Act of 1911, as found on page 397, there 
is no obligation imposed upon the class of relatives such as here, 
namely, a brother for support and maintenance of his brothers and 
sisters in case of the indigency of the latter. There is no legal 
relationship, apparently, that would have bound the deceased to 
support his brothers and sisters, even though he had not been a 
minor. Had there been such legal relationship, by reference to 
the case of Havey v. Erie R. Co., above cited, we at once appreciate 
that such is not the test, for “The ground on which the statute awards 
compensation is dependence in fact, not legal relationship.” 

The case in hand is one in which the deceased apparently had 
come into the breach occasioned by the absence of the defaulting 
husband and father. Whether or not the failure on the part of the 
actual head of the household to discharge his duties toward his 
family by fulfilling them was occasioned by the fault of his 
own or the fault of his wife, or was attributable to the acts or 
conditions for which they were both responsible, the fact, never- 
theless, appears that the father of these several children was not 
present, either actually or constructively, and fulfilling his obliga- 
tions by maintaining and supporting the children in question. At 
the time of the decease of the decedent, he had apparently assumed 
the duties of the head of the household, to such an extent as to have 
engaged with the shopkeeper, in his own name, for the supply of the 
necessaries of life. Whether there was a legal, that is to say a con- 
tractual, relation between the deceased and the storekeeper, because 
of the minority of the former, is not important to consider, nor is it 
suggested by respondent that such is at all important. The fact 
seems to have been that the deceased stood toward his said small 
sister and said two small brothers in loco parentis, to him a most 
creditable situation, whether accounted for by his own sense of 
filial and brotherly duty, or whoWy or in part to the discipline which 
the mother may have exercised over him. The evidence does not 
show that the mother of deceased received any financial benefit from 
her own efforts, that is, by the quite usual occupations of washing, iron- 
ing, sewing or following any other particular line of work. The de- 
ceased seems to have gone to the extent of purchasing directly cer- 
tain apparel and footwear for his junior sister and brothers. 

Unquestionably the mother of the deceased was an actual de- 
pendent upon him. She was dependent as a matter of fact and 
condition upon the earnings of this son; and, in view of the method 
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of carrying on the family affairs from the considerations of main- 
tenance and support, this Court is of the opinion that certain of her 
children also come within the persons termed as “dependents” and 
mentioned in the Act. Two of the decedent’s brothers were self- 
sustaining, and clearly were not actual dependents upon him. The 
sister, aged fourteen five days before decedent’s death, the brother 
Andrew, eleven, on April 26, thereafter and the brother Michael, six 
years of age on November 26 last prior thereto, were each and all 
of them dependent, if not wholly, at least partially, and, to a great 
extent, directly upon the decedent for their sustenance, and in some 
respects for their raiment. Unquestionably, after reflection upon the 
evidence, these four persons, namely, the mother, Susan Geisik, 
the sister, Mary Geisik and the two brothers, Andrew and Michael 
Geisik, were actual dependents in fact upon the deceased. See Mil- 
ler v. Public Service Ry. Co. (Supreme Court), 84 Law 174, 85 Atl. 
1030; Muzik v. Erie R. Co. (Supreme Court), 85 Law 131, 89 Atl. 248, 
aff'd. by Court of Errors and Appeals, 86 Law, 695, 92 Atl. 1087. In the 
case of Jackson v. Erie R. Co., 91 Atl. 1035, it was held that: “De- 
pendent in these statutes means dependent for the ordinary neces- 
saries of life; one who looks to another for support or help. If 
partially dependent, they must necessarily be actually dependent.” 
See also Hammill v. Pennsylvania R. Co., 94 Atl. 313. 

Respecting the question of earnings, reference is now made to 
Section 3, paragraph 23, and the seventh division of said paragraph 
as found in Chapter 174 P. L. 1913, on page 313, which reads as fol- 
lows: “Wherever in Section 2 of this Act the term ‘wages’ is used, it 
shall be construed to mean the money rate at which the service ren- 
dered is recompensed under the contract of hiring in force at the 
time of the accident, .’ This paragraph later speaks of those 
cases where the rate of wages is fixed by the output of the employé. 
That is not the case here. According to a copy of the time and earn- 
ings sheet of deceased, which covers a period of about six months, in 
evidence, it is found that the rate of wages has progressed from two 
dollars to two dollars and forty cents per day, the latter obtaining for 
one week prior to the death. This sum, namely two dollars and forty 
cents, is, therefore, the “money rate at which the service rendered 
is recompensed under the contract of hiring in force at the time of 
the accident.” It appears that deceased worked on Sundays, not, 
however, during every month for the past six months prior to his 
decease, but did work on some of the Sundays every month 
during that period, except December, 1915, and for which work he 
received a rate exceeding that for “week-days,” namely, what is 
known as “time and a half.” This fact would therefore somewhat 
increase his average daily pay for a given period of time during which 
he may have worked one or more Sundays, making said average rate 
in excess of two dollars and forty cents per day. The amount of 
wages actually paid by respondent for the week prior to decedent’s 
ceath was sixteen dollars and twenty cents. (See Davidheiser v. 
Hay Foundry & Iron Works, 94 Atl. 309; Huyett v. Pennsylvania R. 
Co., 92 Atl. 58; Smolenski v. Eastern Coal Dock Co., 87 Law, 26, 
93 Atl. 85). This is the test in this case which should control in the 
computation of any amount that may be found to be due. 
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The remaining question concerns the prayer for commutation of 
the compensation payments for which respondent shall be held liable. 
The reason given in the petition is that: “Said money may be used for 
the support and maintenance and education of the above-named infant 
brothers and sisters of the said deceased during the present and near 
future time of need, during which time it should serve of the most 
benefit to their tender years and future prospects.” 

Paragraph 21 of the Act, amendment of 1913, referred to above, 
provides that commutation may be had if it appear that such will be 
for the best interest of the dependents, or that it will avoid undue 
expense, or undue hardship, or that such dependent has removed 
or is about to remove from the United States. The statute states: 
“In determining whether the commutation asked for will be for the 
best interest of the employé or the dependents of the deceased em- 
ployé, or that it will avoid undue expense or undue hardship to either 
party, the Judge of the Court of Common Pleas will constantly bear 
in mind that it is the intention of this Act that the compensation pay- 
ments are in lieu of wages, and are to be received by the injured em- 
ployé or his dependents in the same manner in which wages are 
ordinarily paid. Therefore, commutation is a departure from the 
normal method of payment and is to be allowed only when it clearly 
appears that some unusual circumstances warrant such a departure.” 

There are no unusual circumstances in this case that warrant 
such a departure; on the other hand, there is every reason for fol- 
lowing the statute that “the compensation payments are in lieu of 
wages.” The best interest of the dependents of the deceased will 
be served by having the advantage of the regular income represented 
by the payments. This will assist at least in guaranteeing what the 
petition sets up as “the support and maintenance and education” of 
the dependents, and this benefit, it may be remarked, is the logical 
and the imperative result which the statute is intended to secure. 
No commutation of the payments should be ordered. 

Compensation is awarded under paragraph 12 of Section 2 of the 
Act for four dependents, namely, Susan Geisik, Mary Geisik, Andrew 
Geisik and Michael Geisik, fifty per centum of the weekly wages of 
sixteen dollars and twenty cents, to wit, eight dollars and ten cents, 
to be paid during three hundred weeks. Payment of the entire weekly 
amount should be made to the said Susan Geisik and distributed by 
her, five dollars and ten cents to herself, and three dollars for the 
benefit equally of her said three children lastly before named. 

It is admitted that the funeral expenses and doctor bills have 
heretofore been paid by the respondent. 

Costs of this proceeding should be taxed by the clerk and paid 
by the respondent. The sum of forty dollars is settled and deter- 
mined as the amount of compensation to be paid by the said Susan 
Geisik, on behalf of herself and the other three dependents, to peti- 
tioner’s legal advisers, which amount is hereby fixed. Said amount 
should be paid four dollars per week from the compensation hereby 
allowed, chargeable proportionately as they benefit to the dependents. 

An order, when submitted conforming to these findings, will be 
made. 





IO ® of SHO J 


ae 


as -# 0 — fy - 


HARTMAN V. EMPIRE STEEL & IRON CO. 


HARTMAN v. EMPIRE STEEL & IRON CO. 


(Morris Common Pleas, Aug. 11, 1916). 
Workmen’s Compensation Act—Objection to Sunday Wages as Basis for Calculating 
Payments. 

Case of Anna Hartman, administratrix of the estate of John 
Geisik, deceased, Petitioner, against Empire Steel & Iron Company, a 
— Respondent. Supplement to findings as filed May 17, 
19 


Mr. Eugene J. Cooper (Cooper & Cooper) for Petitioner. 
Mr. Elmer King (King & Vogt) for Respondent. 


SALMON, J.: Opportunity was given in this case for further 
argument upon the question of “wages” involved in the original hear- 
ing. The basis employed by the Court was the amount paid by re- 
spondent for the last week of service of deceased, namely, a period of 
six and six-eights days, with allowance for twelve hours on a Sunday 
included in that time. Respondent contends, in short, that the de- 
ceased could not have recovered for Sunday work because of the pro- 
visions of the Act entitled “An Act for suppressing vice and immoral- 
ity,” 4 C. S. 5712, which in part provides, in the first section, as follows: 
“That no . . . worldly employment or business, ordinary or 
servile labor or work either upon land or water (works of necessity and 
charity excepted) . . . shall be done, performed . . by any 
person or persons within this, State, on the Christian Sabbath, or first 
day of the week, commonly called Sunday, etc.” Therefore, respond- 
ent says that the wages received for Sunday service should be no part 
of the basis for calculating the payments under the Workmen’s Com- 
pensation Act. 

Respondent lays stress upon the doctrine embodied in the three 
cases next referred to, the first of which is that of Reeves v. Butcher, 
81 Law (2 Vroom) 224, in which Beasley, C. J., in referring to the 
inhibition of “worldly employment or business,” stated in said statute, 
says that “the effect of the provision is to annul every transaction 
which, if performed on a week day, would be enforceable in a Court 
of Justice.” To the same purport is the case of Brewster v. Banta, 66 
Law (37 Vroom) 367. The case of Telfer v. Lambert, 79 Law (50 
Vroom) 299, is authority for the principle that “an entire contract 
to do work, a part of which is to be done Sunday, is void.” This case 
also establishes, however, that “a subsequent promise to pay for work 
done on Sunday will support a recovery for the value of such work.” 
These cases go to the contractual relationship of the parties. 

Another branch of the situation that calls for passing attention 
is what might be comprehended within the principles involved in New- 
bury v. Luke, 68 Law 189, Brennan v. United Hatters, 73 Law, at 739, 
where it is held: “It is settled that where a party has entered into an 
agreement that is void because contrary to public policy, his right 
to recover upon a ground of action that exists independent of the 
agreement is not overthrown by the operation of the maxim in pari 
delicto.” This principle has no special pertinency here, but it is well 
to consider its relationship to the statute first quoted. 
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There is no question in this case of a contract made on Sunday, 
nor is there any question of a purely Sunday transaction. It may be 
quite true that both deceased and respondent violated said Act when 
the former served the latter on Sunday. On the other hand, it is pos- 
sible for the deceased to have rendered such Sunday service on the 
basis that it was a work of necessity. We are not informed specifi- 
cally of the circumstances under which the service was rendered. 
‘She deceased was an oiler of machinery. Probably he was one of the 
usual force employed by respondent in the ordinary operation of its 
plant; or it may be that he was engaged in a service during the Sun- 
day hours while the plant was in idleness, so far as the general in- 
dustry was concerned, and that deceased was attending to those essen- 
tials made necessary that the industry be revived in its normal opera- 
tion on the following secular day. The apparent question seems to be 
whether, under the Workmen’s Compensation Act, it is incumbent 
upon the Court to go into the question of the merits or demerits of 
the relationship between the parties as that may be affected by the 
said statute first quoted, which, at this time it is proper to remark, is 
a statute penal in its nature. Is it mandatory in this proceeding to 
determine the character of work done by the deceased, so far as the 
penal statute is concerned, as to whether, perhaps, he was engaged on 
those Sundays in a work of necessity, or not? It is obvious that the 
Court should not treat as a nullity what was done on Sunday in per- 
formance of a contract, whose benefit accrued to the respondent as 
well as to the deceased. It is clear that it was beneficial to the de- 
ceased to work on the several days including the Sundays in question, 
and at the wages received from the respondent; it may also be as- 
sumed that it was profitable to the respondent for deceased to work 
for it for those wages and on those days. 

In determining “wages,” we are limited to the statutory definition 
of them, as found in paragraph 23 of section 3 of the Act, which states 
that “Wherever in section 2 of the Act of term ‘wages’ is used, it 
shall be construed to mean the money rate at which the service ren- 
dered is recompensed under the contract of hiring in force at the time 
of the accident, etc.” 

If the relationship of employer and employé exists, then a “con- 
tract of hiring” is in force. The remaining question is the money rate 
of recompense. It cannot be necessary to determine the defenses of 
the parties concerning the legal right to the Sunday services on the 
part of the employer, nor the liability of the latter for services, some 
part of which were rendered, on Sunday. At this time one of the 
parties to the contract of hiring is no longer present to offer his testi- 
mony on the particular nature of his employment on Sunday—as to its 
necessity, for instance. Unquestionably this would be his prerogative 
in a suit for wages. 

The contract of hiring, so far as this proceeding is concerned, must 
be considered as an executed contract, and whether or not the em- 
ployer could have compelled the employé to work under that contract 
on Sunday, or whether or not the employé could have recovered wages 
for thus working on Sunday are probable phases of the situation that 
are entirely unimportant in fixing the rate of wages herein. For to 
introduce those elements into the matter is to be compelled to deal 
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with possible questions, such as that necessity may arise out of partic- 
ular occupations; that necessity should be construed reasonably— 
it being a question of moral fitness or propriety; that necessity does 
not appear when the work is one of mere convenience or profit. _Con- 
tention would be made on the one hand that deceased came within the 
prohibition of the Sunday law, and, on the other hand, that he was 
excepted therefrom; and, as against the first contention, it might be 
urged that the respondent could not profit or benefit by its own wrong, 
and likewise as to the party sustaining injuries. Surely into those 
questions it is not essential to go in a case arising under the Work- 
men’s Compensation Act, for such is a proceeding to enforce a stat- 
utory duty or obligation arising out of the relations of the parties. 
Baur v. Court of Common Pleas, 95 Atl. 627. The duty is a con- 
tractual obligation created by the Act with the consent of both em- 
ployer and employé. Winfield v. Erie R. Co., 96 Atl. 394. 

In the case of Davidheiser v. Hay Foundry & Iron Works, 94 Atl. 
308, (cited in the original findings), “compensation for the death of 
the employé was properly calculated upon the wages he was receiv- 
ing at the time of his death, and was not limited to his average wages.” 
See also Huyett v. Pennsylvania R. Co., 86 Law 683, 92 Atl. 58 (also 
heretofore cited), where it is held “that under paragraph 12, basing 
the compensation in case of death on ‘wages,’ the compensation for 
death is to be based on the wayes which the decedent was receiving at 
the time of the accident.” In Conners v. Public Service Electric Co., 
97 Atl. 792, compensation was allowed where it appeared that “de- 
ceased had been taken on in one department at $1.75 a day, and worked 
for six days a week in that department, and that he was afterwards 
transferred to another department where he worked seven days a week 
at the same rate of $1.75 or $12.25 a week if he worked steadily.” It 
was found that the wages were $11.94 a week based on a letter written 
by an authorized agent of defendant Company stating that fact. 

In the case at bar we have the time and earning memorandum of 
deceased furnished by respondent showing the amount of wages for 
the last week worked by deceased, namely, $16.20. 

In Panacona v. Vulcanite Portland Cement Co., 37 N. J. L. J., 75 
(it is coincidently a case where the petitioner worked as an oiler of 
machinery), Judge Roseberry says, at page 77, that “defendant’s coun- 
sel objects to the allowance of Sunday as a work day, because to work 
on that day is illegal, and wages cannot be recovered for such work. 
But great works, like that of defendant’s, must be operated day and 
night, and Sundays as well, because it is necessary to the life of the 
business, and compensation for work done in case of necessity on the 
Sabbath can be recovered at law. At least it should not lie in the 
mouth of the defendant, who exacts and receives the services of its 
employés on the Sabbath to say that such employment is illegal, and 
inferentially that the defendant on every seventh day was a law break- 
er. Morally speaking such an argument comes with bad grace from 
the defendant. However, the estimate of wages is based upon what 
has been paid, and not upon probable defenses which might be made 
to future payments.” 

The result reached is that the rate of wages, as found in the find- 
ings heretofore filed, should remain unchanged. 
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JOHNSON v. MILLS. 
(Morris Common Pleas, June 9, 1916). 

Workmen’s Compensation Act— Notification by Employer of Acceptance of Settlement and 
Subsequent Part Performancee—May There Be More Than One Period of Temporary 
Disability ?— Payments Unaccounted for. 

Case of Charles Johnson, Petitioner, against William P. Mills, 

Respondent. Petition filed under Workmen’s Compensation Act. 


Mr. Raymond C. Matthews for Petitioner. 
Mr. Martin R. O’Keefe for Respondent. 


SALMON, J.: This case is submitted on the petition, answer 
and stipulation. No testimony whatever was taken. 

The main essentials of the stipulation are quoted as follows: 

““(1) That on the tenth day of September, A. D. 1913, the peti- 
tioner was in the employ of the respondent as a laborer. 

“(2) That on said tenth day of September, 1913, the said petition- 
er was injured by the cave-in or fall of a bank of earth; that said in- 
jury arose out of and in the course of said employment; that the re- 
spondent had due notice on the tenth day of September, 1913, of the 
happening and occurrence of said accident. 

“(3) That the wages paid by the respondent to the petitioner 
were $1.75 per day, or $10.50 per week. 

“(4) That the injury consisted in that the petitioner suffered a 
break of the tibia and fibula of the right leg just at the ankle. 

“(5) That, as a result of said accident, the petitioner was obliged 
to undergo an operation to have said fracture set and the broken 
pieces of bone wired into place; that, after said accident and opera- 
tion, the petitioner was confined to the Morristown Memorial Hos- 
pital until about the first day of December, 1913; that the petitioner 
did not regain the full use of the broken member; and that, because of 
the presence of a splinter of bone projecting from the side of the 
ankle, the petitioner was obliged to and did undergo a second opera- 
tion for the removal thereof at Morristown Memorial Hospital, on or 
about November 9, 1915; that said petitioner was discharged from 
said Hospital on November 24, 1915; that, as a result of said second 
operation, the functions of said ankle are now temporarily impaired. 

“(6) That the only written agreement or understanding into 
which the petitioner and respondent entered for the payment of com- 
pensation was a letter written by the respondent to the petitioner, of 
which the following is a copy: 

“Morristown, N. J., Oct. 8th, 713. 
“ ‘*Chas. Johnson. 

“Dear Sir: This is to let you know that Mr. Savo and myself 
are going to look after you pay your Hospital and Dr. bills and one- 
half your wages. 

“*So I hope you won’t worry. 

“ ‘Resp. “*WM. P. MILLS. 
JALMAR SAVO.’” 


“That no proceeding for the enforcement of collection of com- 
pensation was instituted by the petitioner against the respondent un- 
til the commencement of the present proceedings ; that the respondent 
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provided for the petitioner hospital accommodations and medical at- 
tendance for the term of two weeks after said accident, and for a 
much longer period; that the respondent has paid to the said peti- 
tioner the sum of $5.25 per week every week from the 24th day of 
September, A. D., 1913, being two weeks after the date of said acci- 
dent, until the 22d day of May, A. D. 1915. 

“It is stipulated and agreed by and between the parties hereto 
that from and after the said 24th day of September, A. D. 1913, the 
disability of the petitioner was total in character but temporary in 
quality for the period of six months, or until the 24th day of March, 
A. D. 1914; that, on or about said 24th day of March, 1914, the per- 
manent disability of said petitioner set in, and said permanent dis- 
ability was to an extent of 25 per cent. of the loss of a foot; that, after 
the second operation, performed on November 9, 1915, the petitioner 
will be again totally but temporarily disabled for the period of six 
months ; that on or after the expiration of that time the petitioner will 
be free from any disability. 

“It is further stipulated and agreed by and between the parties 
hereto that from and after his discharge from the Morristown 
Memorial Hospital on or about December 1, 1913, the petitioner has 
had no medical or surgical care or attention devoted to the injured 
member, nor did he make any attempt to bring about the permanent 
cure of said disability until about October 1, 1915, when at the in- 
sistence of the respondent, the petitioner was examined by Clifford 
Mills, M. D. 

“It is further stipulated and agreed by and between the parties 
hereto that from and after the date of the said accident, to wit, the 
10th day of September, A. D. 1913, the petitioner herein performed no 
services or did no work for the respondent. 

“The fact that a splinter of bone was left in the leg is not in- 
dicative of negligence on the part of the operating surgeon.” 

The first objection of respondent goes to the eighth clause of the 
23d paragraph of Section 3 of the Act, which provides that, “In case 
of personal injuries or death all claims for compensation on account 
thereof shall be forever barred, unless, within one year after the acci- 
dent, the parties shall have agreed upon the compensation payable 
under this Act, or unless, within one year after the accident, one of 
the parties shall have filed a petition for adjudication of compensa- 
tion as provided herein.” Chapter 174 P. L. 1913; p. 302, at p. 314. 

The petition in this case was filed March 17, 1916. Therefore, 
the question arises respecting the legal effect of the letter quoted in 
the stipulation. Inferentially, the respondent had a partner by name 
“Jalmar Savo,” or at least a person bearing that name joined with re- 
spondent, apparently, in the letter quoted. This communication is 
dated October 8, 1913, slightly less than a month after the injuries 
were sustained. The letter purports to advise petitioner that the 
respondent and said Savo were going to “look after” petitioner, and, 
moreover, pay his hospital and doctor’s bill, and, further, one-half his 
wages. It concludes with the expression of a hope that petitioner 
will not worry, presumably about his condition and the relationship 
existing between respondent and Savo on the one hand, and the 
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petitioner on the other. It is true that the letter does not indicate 
the length of time during which respondent agreed to pay to peti- 
tioner one-half the wages of the latter, nor was it possible, at the 
time the letter was written, for the respondent to forecast the ex- 
tent of his liability in this respect. The injury was of such a nature 
as to make it impossible, at the time of the writing of the letter, to 
anticipate the length of time that temporary disability would ensue, 
and this may be also quite true of the element of disability which it is 
agreed is partial in character, but permanent in quality. It is now 
found that the parties agreed upon the compensation payable under 
the Act by virtue of the following facts, namely, the signing and 
sending of the letter on the part of the respondent, and its receipt 
and acceptance on the part of the petitioner, coupled with the fact 
that proper payments in amount followed, in due time, the injury. 
The letter states that petitioner would be paid one-half his wages, 
and, in view of this language, it is not an unfair nor unreasonable 
presumption that the period of time during which such amount 
would be paid would be according to the mandate of the statute, ap- 
plied, of course, to the character and degree of the injuries sustained. 
So far as an agreement upon the compensation payable under the 
Act is concerned, the situation developed here appears to rest sub- 
stantially upon not only a writing existing between the parties, but 
also upon actual performance by one in favor of the other, with no 
dispute or question concerning the amount of the weekly payments 
made. ; 

The second point made by respondent is to the effect that the 
condition of petitioner, subsequent to the operation performed in No- 
vember, 1915, was not the result of the injuries sustained in the acci- 
dent of September, 1913. No other cause, however, is assigned by 
him for the necessity of the second operation. The stipulation shows 
that the second operation was necessary because of the presence of 
a splinter of “bone or growth” in the region of the injury. This 
condition seems to be a certain part of the original result caused by 
the accident in question. It may be true that an earlier operation 
than that of November, 1915, would have been opportune, and also 
would have hastened petitioner’s recovery. Respondent had it in his 
power to compel an examination of petitioner, under paragraph 17 
of Section 2 of the Act; this was finally availed of a short time prior 
to the second operation. Such examination might properly have 
been had several months prior thereto. It may be that petitioner 
was negligent in his conduct toward the treatment of the injured 
ankle, but this alone will not‘relieve the respondent. If the employé 
neglects to exercise diligence respecting an examination of his in- 
juries for the purposes of treatment, the statute gives ample power 
to the employer to compel it, and the petitioner must forego his right 
to compensation during the continuance of his refusal to have such 
examination made. The stipulation shows the fact to have been 
that the second operation followed the examination of petitioner 
made at the insistence of the respondent. It is fair to assume, there- 
fore, that the respondent deemed the necessity of the second opera- 
tion a result of the original injuries sustained, or at least due to a 
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condition growing out of that fact, and there is no reason for the 
Court taking a different view. 

The third contention of the respondent is that the petitioner was 
negligent, in that he made no effort to improve his condition after 
his discharge from the hospital succeeding the first operation. This 
phase of the matter has already been referred to, and it may be neces- 
sary only to add that, in the cases cited by respondent, there was a 
failure to comply with the advice of physicians. That was not the 
condition here. At most, the petitioner neglected to set in motion 
such processes as would sooner relieve him of his difficulty. During 
all of this time payments were being regularly made to him by 
respondent, and no effort seems to have been made by the latter to 
require the petitioner to submit to an examination looking to an ascer- 
tainment of the real difficulty, with a view to removing the same. 
Such neglect as may have been exhibited by petitioner respecting his 
impaired condition is not of that nature as will relieve the respondent 
from his liability for payments for disability caused by the injuries 
originally sustained. It does not appear that the petitioner failed to 
follow any course of conduct respecting his disability of which it can 
be said that he had reason to believe would be for his earlier im- 
provement and relief. It does not appear that he had been advised 
or constrained to have a second operation performed until the medical 
examination instituted by the respondent shortly before the operation 
in November, 1915. 

The respondent next contends that petitioner has been paid all 
compensation to which he is entitled. All medical and hospital ex- 
penses have been paid by the respondent; the expenses of both opera- 
tions have been defrayed by him. Moreover, compensation has been 
paid for the injury producing temporary disability from September 24, 
1913, to March 24, 1914. The stipulation shows that the disability 
partial in character, but permanent in quality, is to the extent of 
twenty-five per centum of the loss of a foot, which would seem to 
imply clearly that allowance should be made for thirty-one and one- 
quarter weeks, or from March 24, 1914, to October 29, 1914; this also 
has been paid by the respondent. The stipulation also shows that 
the petitioner “will be again totally but temporarily disabled for the 
period of six months,” which would run between November 9, 1915, 
and May 9, 1916, the stipulation having been filed prior to the last- 
named date. 

The fact appears that, in addition to the first period of temporary 
disability and the period of disability partial in character but per- 
manent in quality, for which payments were made, there were made, 
also, payments, from the end of said last-named date, to wit, October 
29, 1914, to May 23, 1915, a period of time almost equal to seven 
months. Now the question arises whether, in case a second period 
of temporary disability may be said to exist, which is disputed by 
respondent, a credit may be allowed upon said second period of tem- 
porary disability of the payments made during a period of time dur- 
ing which, so far as the stipulation shows, no disability whatever 
existed. This question is involved in the fourth contention of the 
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respondent as here noted, and also in the fifth contention made by 
him, to the effect that he is entitled to credit for past payments of 
compensation. 

Nothing appears in the case to show the reason for the pay- 
ments made between October 29, 1914, and May 23, 1915. Nor is it 
suggested by either party that such payments were made through a 
mistake of fact or a mistake of law. The statute provides in the 
fourth clause of paragraph 21 that “an agreement or award of com- 
pensation may be modified at any time by a subsequent agreement, 
or at any time after one year from the time when the same became 
operative, it may be reviewed upon the application of either party on 
the ground that the incapacity of the injured employé has subse- 
quently increased or diminished. In such case the provisions of para- 
graph 17 with reference to medical examination shall apply.” 

A subsequent hearing was had in Diskon v. Bubb, 96 Atl. 660. 
No recourse seems to have been had by the respondent to the pro- 
vision of law thus provided. We have apparently, therefore, the 
situation that, for nearly seven months, payments were made by 
respondent to petitioner during a period of time for which there was 
no liability. 

Before going further, it is proper to determine whether there may 
be more than one period of temporary disability. The statute is not 
clear upon this subject, but sufficient may be properly inferred to 
warrant the statement that, whether or not there shall be compensa- 
tion for injury producing temporary disability on more than one 
occasion, or during more than one period of time, the facts alone must 
answer the question. Under paragraph 14 (a) it is provided that 
compensation for all classes of injuries shall run consecutively and 
not concurrently, as follows: “First two weeks, medical and hospital 
services and medicines, as provided in paragraph 14. After the first 
two weeks, compensation during temporary disability. Following 
both, either or none of the above, compensation consecutively for 
each permanent injury.” 

It is easily conceivable that there are a great variety of injuries 
that would result in temporary disability only, and, whether or not 
such disability would be continuous would depend upon the circum- 
stances of the treatment and the success not only of it, but also of 
the healing processes that follow. For example, an employé is 
seriously cut with an instrument resulting in no disability total 
in character and permanent in quality, nor in any disability partial in 
character but permanent in quality, but does suffer temporary dis- 
ability during a period of time necessary for treatment and repair. 
And, through some unfortunate circumstance, such as inefficient 
surgery or, perhaps, infection, the wound reopens after the lapse of 
some time, during which temporary disability had ceased, and again 
prevents the subject from following his occupation, and compels a re- 
turn to the treatment of the wound and its care. The statute says 
that compensation shall be paid for injury producing temporary dis- 
ability not beyond three hundred weeks, and the view might well be 
taken that such limit of time is the only limitation that the statute 
expressly throws around the situation, leaving the circumstances of 
















JOHNSON V. MILLS. 311 


the individual’s disability to test the question for what period of time 
less than three hundred weeks that compensation should be made. 

Again, the statute says, “the compensation”—for injury produc- 
ing temporary disability—‘shall be paid during the period of such 
disability, not, however, beyond three hundred weeks.” The words 
“during the period of such disability” seem to indicate more than 
length of time during which compensation shall be paid; they seem 
to declare and determine that such compensation shall be paid, as 
the words clearly state, “during the period” of such disability. This 
language answers conclusively the question as to when such compen- 
sation shall be paid. It has not been paid during the period of dis- 
ability in this case. 

Because of lack of evidence on the question, it is difficult to un- 
derstand why payments were made for the seven months in question, 
when, according to the parties, there was no liability. If through 
mistake, it is well to know what such is in point of law. It is de- 
fined in Cummins v. Bulgin, 37 Equity 476, as follows: “A mistake, 
in a legal sense, may be defined to be the doing of an act under an 
erroneous conviction, which act, but for such conviction, would not 
have been done.” A mistake of law is said to be a mistake which 
occurs when a person having full knowledge of facts comes to an 
erroneous conclusion as to their legal effect. A mistake of fact is a 
mistake which takes place when some fact is supposed to exist which 
really does not exist. 27 Cyc. 809. 

No mistake of law or fact, as measured by these definitions, ap- 
pears to have been made, and while if such were the case, the parties 
should not be prejudiced thereby, at the same time it is impossible to 
ignore the fact that payments must be made during the period of 
such temporary disability. 

Further, for all that is shown by the parties, the payments act- 
ually made between October of 1914 and May of 1915, inclusive, 
were made as a gratuity or benevolence. The petitioner performed 
no services for the respondent, and whether or not he was employed 
at all is not shown; but it is significant to note that the stipulation 
says that petitioner “did not regain the full use of the broken mem- 
ber,” presumably between the dates of the respective operations. 

The Court does not feel called upon to determine absolutely the 
character of the payments made during the period last referred to, 
other than to decide as to whether they may be credited upon the 
period of second temporary disability. They should not be so cred- 
ited for the reason that they were not paid “during the period of such 
disability,” namely, the period stated by the stipulation that the peti- 
tioner would “be again totally but temporarily disabled for the period 
of six months.” The effect of a contrary view would be to permit 
the commutation of the amount to which petitioner is entitled, or 
at least to anticipate the requirements of the Act. 

Compensation in this case should be allowed for the injury pro- 
ducing temporary disability during the period from November 9, 1915, 
to May 9, 1916, according to the stipulation in the case, and should, 
therefore, be paid at the rate of $5.25 per week for a period of twenty- 
six weeks, being compensation for injury producing temporary 
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disability during such time, which now having elapsed, the entire 


sum is due. 

The petitioner should pay his legal adviser twenty dollars, which 
amount is hereby settled and determined. The costs of the proceed- 
ing should be paid by the respondent. An order conforming herewith 


will be made. 





That the exclusion of ordinary housekeeping electrical devices 
from participation in a rate for heating and cooking devices is dis- 
criminatory, is held in the Vermont case of St. Albans v. Vermont 
Power & Mfg. Co. P. U. R. 1916B, 293. 





A marriage by a woman having another husband living and un- 
divorced is held void, and not voidable in Goset v. Goset, L.R.A. 
1916C, 707, under a statute providing that no subsequent or second 
marriage shall be contracted by any person during the lifetime of any 
former husband undivorced. 





SMITH v. HERCULES POWDER CoO. 


(Morris Common Pleas, July 7, 1916). 
Workmen's Compensation Act—Injury to Elbow and Hund by Explosion—Computation 
for Loss of Hand or Loss of Arm. 
Case of Annie Smith, Guardian of Raymond Smith, Petitioner, 
against Hercules Powder Company, Respondent. Petition filed under 
Workmen’s Compensation Act. 


Mr. Benjamin W. Ellicott for Petitioner. 
Mr. Carl V. Vogt (King & Vogt) for Respondent. 


SALMON, J.: Petitioner’s ward, a youth of seventeen years, 
was injured on July 15, 1915, by an accident arising out of and in the 
course of his employment by the respondent. At that time he was 
operating a powder blocking press, which is a machine for compress- 
ing powder. An explosion occurred, the cause of which is not shown, 
nor does it appear specifically how the youth’s injuries were received. 
He was made unconscious for a period of three days, reviving, how- 
ever, occasionally, for short spaces of time during that period. He 
remained in the hospital seven weeks, during which time two opera- 
tions were performed, one at the elbow and one on the hand. The 
injuries received were a fracture of the left arm at the elbow joint 
and the fracture of two bones\in the left hand. The result of the 
injury is that the injured has decreased use of his hand, its turning 
ability is effected, as well as its grasping power and lifting power; 
the elbow is permanently stiffened and the arm’s function is seriously 
impaired. Pieces of bone were removed from the elbow joint, leaving 
the power of motion substantially reduced. The elbow consists of the 
joint formed by the two bones in the forearm and the one bone in the 
arm. Medical testimony is conclusive to show that the percentage 
of loss suffered by the injured in his left arm is to the extent of fifty 


per cent. thereof. 





SMITH V. HERCULES POWDER Co. 313 


The case comes under clause c of paragraph 11, section 2, being a 
disability partial in character, but permanent in quality ; the compen- 
sation, however, should be based upon the extent of such disability. 
The situation goes to the question of the usefulness of the arm and 
its physical function. 

The statute provides that “Amputation between the elbow and 
the wrist shall be considered as equivalent to the loss of a hand.” 
There is some question, therefore, as to whether this provision 
should be applied to the present case. In other words, the ques- 
tion is whether the basis for computing the degree of injury shall 
be for the loss of a hand or for the loss of an arm. The language, 
“between the elbow and the wrist,” should be considered as to 
whether or not an injury at the “elbow” would be excluded there- 
from. The word “between” is fraught with considerable meaning, 
and unless the injury in this case, namely, at the elbow, can be said 
to have occurred “between the elbow and the wrist,” it is obvious that 
this section of statute, respecting amputation between those two por- 
tions of the arm, has no applicability. 

The word “between” is used respecting places or points in the 
member in question, to wit, the arm. Some cases have dealt with this 
word “between,” and in the early cause of Revere v. Leonard et al, 1 
Mass. Reports 91, where the construction of the words “Between the 
slitting-mill and the forge-dam” was in question, the particular in- 
quiry being whether those words, as used, included the forge-dam, the 
Court held that the words were necessarily exclusive of the termini 
mentioned. In State v. Godfrey, 12 Me. 361, it was held that “be- 
tween” indicates an intermediate space, which excludes and cannot in- 
clude that to which it refers; and that which lies between one given 
place and another is something distinct from the place given on either 
side. And also in Philadelphia v. Citizens’ Pass. Ry. Co., 10 Pa. Co. 
Ct. R. 16, 20, it was held that the word “between” has different mean- 
ings, according to the use to which it is applied. In measuring streets 
it excludes the objects which bound them. The word “between” ex- 
cludes the termini. Webster’s Dictionary gives a definition of “be- 
tween” as the intermediate space, without regard to distance. 

The injury here involves the elbow joint, in addition, of course, 
to the impaired hand. The loss suffered is to the physical function 
of the arm, because of its injury at the elbow joint. The usefulness 
of the arm has suffered permanent impairment at a point that cannot 
be held to be “between the elbow and the wrist.” While it may be 
true that the injury is not between the elbow and the shoulder, it is 
very evident that its location may be said to be at the terminus of the 
forearm, as well as at the terminus of the main arm. The injury 
must be considered in terms of an arm rather than as one lying “be- 
tween the elbow and the wrist.” The injury is not as great as would 
be the case were there an amputation between the elbow and the 
wrist, which is made equivalent to the loss of a hand. The injury is, 
however, to the extent, as is amply testified to by physicians, of fifty 
per cent. of the loss of anarm. Therefore, there is no conflict between 
the principle here applied and that in Rakiec v. Delaware L. & W. R. 
Co., 88 Atl. 952, but rather it is deemed that the view here is in har- 
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mony therewith, as well as in conformity with Blackford v. Green, et 
al, 94 Atl. 401. 

The wages of petitioner’s ward having been two dollars and 
twenty-five cents per day, the weekly sum of six dollars and seventy- 
five cents should prevail. Compensation for one hundred weeks, at 
said rate per week, should be allowed. Compensation for injury pro- 
ducing temporary disability has been paid; medical and hospital ser- 
vices and medicines have heretofore been furnished by the respond- 
ent. 

While prayer is made in the petition for the commutation of the 
payments to a lump sum, no situation is shown in the testimony, nor 
has any argument been advanced that would justify the Court in con- 
cluding, that any statutory reason prevails why such commutation 
should be had. Therefore, it must be denied. 

The sum of $30 is settled and determined as the amount of com- 
pensation to be paid by petitioner to her legal adviser. Costs of the 
proceeding, to be taxed by the Clerk, should be paid by the respondent. 
Judgment conforming to these findings will be ordered entered. 


























A combination among members of a labor union to coerce a build- 
ing owner by means of strikes against the subcontractor, by whom 
members of their union are employed, to cancel a contract for the 
use of a patented process of applying plaster to the outside of the 
building unless its operatives are unionized, is held unlawful in New 
England Cement Gun Co. v. McGivern, L.R.A. 1916C, 986. 
























Where only part of the purchase price of real estate sold dis- 
charged of liens is paid to the trustee, the balance being credited to 
the liens of the purchasers, the trustee should be allowed commission 
on the sale price, up to the statutory amount, and not on the cash 
payment only, in Matter of West, 37 Am. B. R. 421. 





MISCELLANY 


VICE-CHANCELLOR LEWIS MARRIES 


On Sept. 27 Vice-Chancellor 
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Vivian M. Lewis was married at 
Vineyard Haven, Mass., to Miss 
Charlette Jorgensen, daughter, of 
Mrs. Charles R. Jorgensen, ‘of 
Marion, that State. 

The ceremony was performed 
at the summer home of the bride’s 
mother at noon by Rev. Arthur 
L. Fenderson, rector of Grace 
Church, Vineyard Haven. The 
couple will live in Paterson, at 
576 Park avenue, after a short 
wedding trip. 


and promptness in bringing their 
case to an issue earned for Elmer 
King and Charlton A. Reed, both 
of the Morris County Bar, a com- 
pliment from Vice - Chancellor 
Stevens on Sept. 19. Both law- 
yers could have given the re- 
joinder, with as good reason: 
“The same to you, sir,” for the 
Vice-Chancellor had the testi- 
mony, which, it should be noted, 
was taken and prepared promptly 
by Miss Katherine E. McKenna, 
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his official stenographer, sent to 
him where he was spending his 
vacation, and in five days he sent 
back his decision. The suit was 
over the ownership of a Dover 
automobile supply business. 

“I doubt,” remarked the Vice- 
Chancellor, upon signing the final 
decree, “whether there was ever 
any other case brought in the 
Court of Chancery that was tried 
so expeditiously, and I desire to 
congratulate counsel for bringing 
this about. You avoided all tech- 
nicalities and unnecessary delays, 
and brought the case to issue 
upon its merits with a promptness 
that other counsel might emulate 
with profit.” 





EX-GOVERNOR ZULICK’S HUMOR. 


A recent issue of the Newark 
“Evening News” gave an inter- 
view with the ex-Governor of 
Arizona, Mr. C. Meyer Zulick, a 
Jerseyman and lawyer, formerly 
of Newark and now of Avon-by- 
the-Sea, in which occurs a pas- 
sage of humor worth quoting. 
What he told Secretary of In- 
terior Lamar and Secretary of 
War Endicott was certainly the 
finest kind of humor, and it had 
its effect. The interview says: 

“Mr. Zulick was appointed Gov- 
ernor of Arizona by President 
Cleveland in 1885, just six months 
after Mr. Zulick went out to the 
frontier land and settled in Tomb- 
stone. His problems as Governor 
of the territory, Mr. Zulick re- 
lated, were many, but chief among 
them was the Apache problem, 
with old Chief Geronimo (the 
Governor pronounced it ‘Hoo-ron- 
i-mo’) as the king pin. 

“That old devil was the finest 
general the Indians of this conti- 
nent ever produced,’ the Governor 


opined. ‘He was foxy, and a 
wicked old rascal.’ The govern- 
ment at that time petted those red 
pillagers so that they couldn’t 
understand it—fed ’em up and 
clothed them, and left the way 
open for them to get all the “Tis- 
win” (a distillate of the cactus 
plant) they wanted. Then, when 
spring touched the grass blue, 
they danced their death dance and 
our troubles began. 

“‘Tt was during my administra- 
tion that they caught the old ras- 
cal, and General Miles ran him 
across state to Fort Dallas, Tex., 
and I got a summons to go to 
Washington. L. Q. C. Lamar 
was Secretary of the Interior 
then, and Endicott was Secretary 
of War. President Cleveland 
was not in Washington when I 
arrived, and Lamar, Endicott and 
myself went into consultation on 
what to do with Geronimo and 
his braves. 

“<«T was all for chasing the old 
devil right down to Fort Pickens 
in Florida, so that he’d be so far 
away he couldn’t get back to the 
White Mountain reservation. But 
Endicott and Lamar couldn’t see 
that until the second day of the 
conference, when I submitted a 
“compromise” plan. 

“*T told Endicott, “See, here, 
you come from New England, 
where they pity the poor red- 
skin?” And he laughed, said he 
did, and then I gave them my 
proposition. 

“*T told them that if they didn’t 
want old Geronimo down in Fort 
Pickens, and since I didn’t want 
him back on White Mountain, 
the only thing to do was to split 
the old rascal’s band in two, and 
ship half of them to Lamar’s 
state, and the other half up to 
Massachusetts. Well, you know 
where Geronimo went. Yes, and 
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he stayed in Fort Pickens till he 
couldn’t make any other trouble 
for us.’” 





ESSEX'S NEW PROSECUTOR. 


On Sept. 11, Mr. Jacob L. New- 
man, of Newark, was appointed 
Prosecutor of the Pleas of Es- 
sex County to fill the va- 
cancy caused by the death of 
Prosecutor Guild June 27 last. 


Mr. Newman has not solicited 
the office. 
Mr. Newman was born in 


Newark, Feb. 13, 1875, the son of 
Meier and Bella Newman. He 
received his early education in 
the Lawrence Street Public 
School. He was graduated from 
New York University as a bache- 
lor of law in 1897 and was ad- 
mitted to the New Jersey Bar in 
the same year. In 1900 he be- 
came a counselor-at-law. 

The appointee is a Supreme 
Court commissioner and special 
master in Chancery. He studied 
law in the office of the then ex- 
istent firm of Colie & Swayze, 
made up of Edward M. Colie and 
the present Justice Francis J. 
Swayze. 

Mr. Newman is also vice-presi- 
dent of the Lawyers’ Democratic 
Club of Essex County. 

A fine portrait of Mr. Newman 
appears as a frontis-piece to this 
number of the Law Journal. 





OBITUARY. 


Vice-CHANCELLOR Jas. E. Howe tu. 


On Sept. 26, at 1 a. m., Vice- 
Chancellor James E. Howell, of 
Newark, breathed his last. He 
died in a room at the Essex Club, 
where he had been since a stom- 
ach and intestinal trouble, with 
which he had long been afflicted, 
compelled him to take to his bed 
about three weeks before. 
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With the Vice-Chancellor 
when he passed away were two 
trained nurses and Mr. John H. 
Ely, the latter a close friend of 
many years’ standing. Both 
Richard C. Jenkinson, between 
whom and Mr. Howell there had 
also been for many years an inti- 
mate friendship, and Mr. Jesse R. 
Salmon, the Vice-Chancellor’s of- 
ficial stenographer from the time 
of his elevation to the Chancery 
Bench, had left the stricken 
jurist’s bedside only an hour be- 
fore. 

The Vice-Chancellor was born 
in Wantage Township, Sussex 
County, June 26, 1848, the son of 
William C. and Julia A. Howell. 
He received his early education 
in the common school of the 
place, and afterward was sent to 
Mt. Retirement Seminary, near 
Deckertown, now Sussex Bor- 
ough. After being graduated 
there his talents led to his em- 
ployment in the school as a 
teacher, but his ambition sought 
a wider outlook and he decided 
to take up the profession of law. 

To equip himself the young 
man went to the University of 
Michigan at Ann Arbor and was 
graduated in 1870. While study- 
ing there, in the law department, 
he was the practical founder of 
the Phi Delta Phi fraternity, to 
which only students of the law 
schools are admitted. The fra- 
ternity was organized in his room 
and Mr. Howell wrote the orig- 
inal ritual. 

Returning to New Jersey, Mr. 
Howell was taken into the law 
office of Coult & Van Blarcom in 
Newton as a clerk and studied 
there during the next two years. 
He was admitted to the Bar in 
February, 1872, and practiced in 
Sussex County for two years. 
He went to Newark in 1874 and 
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Jan. 1, 1876, entered into partner- 
ship with Joseph Coult under 
the firm name of Coult & Howell. 
In 1880 he was admitted as a 
Counselor. Many students who 
afterward attained prominent 
places in the legal profession re- 
ceived their early legal training 
in the offices of the firm. 

The’ partnership with Mr. 
Coult continued until 1907, when 
Mr. Howell was selected by 
Chancellor Magie as the succes- 
sor to Vice-Chancellor Henry C. 
Pitney. He was sworn in by the 
Chancellor at the _ state-house, 
Trenton, April 9, 1907. The oath 
was administered to the new 
Vice-Chancellor in private in 
1907, but when he was reap- 
pointed, in 1914, by Chancellor 
Edwin R. Walker, the latter went 
to Newark to confer upon the 
Vice-Chancellor the honor of a 
public ceremony in response to 
the desires of many members of 


the Bar, among whom the Vice- 
Chancellor had attained a large 
popularity. The ceremony was 
the second public one of the kind 


in the State. His first appoint- 
ment was by a Republican Chan- 
cellor and the second by a Demo- 
cratic one. Mr. Howell was him- 
self a Republican. 

While Mr. Howell was devoted 
to the intricacies of the law, he 
found time to take an active part 
in civic affairs. Mayor James M. 
Seymour selected him as one of 
the commissioners to erect the 
present city hall of Newark, 
which replaced the _ ancient 
brown-stone structure at the 
northwest corner of Broad and 
William streets. Mr. Howell was 
chosen president of the commis- 
sion June 8, 1904, succeeding the 
late United States District Court 
Judge Andrew Kirkpatrick. The 
building was opened Dec. 20, 
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1906, the expenditure for it being 
$2,271,000. 

Mr. Howell made only one ven- 
ture as a candidate in the political 
field. This was in 1890, when he 
ran against Michael T. Barrett 
for State Senator. The latter, 
who had been defeated three 
years previously for the same 
office by A. F. R. Martin, suc- 
ceeded in defeating Mr. Howell 
by a vote of 23,341 to 21,380. 

During the campaign of 1893 
Republican leaders sought to 
have Mr. Howell become again 
the party candidate for State Sen- 
ator against Mr. Barrett, but he 
declined. 

For some years Mr. Howell 
was a member of the Essex 
County Sinking Fund Commis- 
sion and also served as a trustee 
of the Free Public Library. He 
held membership in the Board of 
Trade and in the State Bar Asso- 
ciation, and was connected with 
several clubs. He had a room at 
the Essex Club in addition to his 
residence at 260 Riverside ave- 
nue. For several years the Vice- 
Chancellor was president of the 
Road Horse Association of New 
Jersey. He was fond of driving, 
but for pleasure only. 

His duties as a trustee of the 
Free Public Library appealed to 
Mr. Howell in a way especially 
forcible and this bent for litera- 
ture was evidenced further by his 
membership in the Carteret Club, 
a local society of book-lovers, 
which issues from time to time 
reprints of interesting volumes. 
At his residence he gathered a 
valuable collection of books, 
some of them rarities. His col- 
lection of Shakespeariana is one 
of the most complete in the 
United States and his library is 
believed to contain a specimen of 
almost every edition ever pub- 
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lished of the Rubaiyat of Omar 
Khayyam. 

Books and astronomy were the 
special diversions which de- 
lighted the Vice-Chancellor. For 
many years he had found instruc- 
tion and entertainment in ob- 
serving the stars and had a small 
but powerful telescope. In Feb- 
ruary, 1915, after having the lens 
repolished and the instrument 
put into better shape than it ever 
had been, he presented it to the 
Ann Arbor institution for use in 
the elementary classes in as- 
tronomy. When a new alumni 
building was erected at the uni- 
versity he sent a generous contri- 
bution. 

Socially Mr. Howell was of a 
most democratic nature. He 


could tell and appreciate a good 
story and when off the Bench 
fraternized easily with any who 


knew him. “He was friendly 
with everybody except a crooked 
lawyer,” said an intimate. “He 
and Vice-Chancellor Pitney were 
especially clever at smelling them 
out.” 


On Oct. 3d, at the Lawyers’ 
Club of Essex County, which met 
in Chancery Chambers in New- 
ark, members of the Bench & Bar 
of that county, and some from 
elsewhere, met to honor the mem- 
ory of Vice-Chancellor Howell. 
The meeting was presided over 
by Chancellor Edwin R. Walker. 
The resolutions passed were in 
part as follows: 

“He was learned in the law, 4nd 
his learning was that of the stu- 
dent whose knowledge of legal 
principles was acquired by a 
study of their development. His 
learning went far beyond the 
sphere of the law. It was wide 
and varied and embraced a large 
knowledge of history and litera- 
ture. He was unselfish and pub- 


THE NEW JERSEY LAW JOURNAL. 


lic-spirited and gave the public in 
many directions the benefit of his 
legal knowledge and business ca- 
pacity. 

“By his ability, his character, 
his equipment and experience, he 
was pre-eminently fitted for his 
duties as Vice-Chancellor. The 
sincerity and honesty of his char- 
acter inspired confidence. He 
was patient and deliberate in 
hearing cases and prompt in de- 
cision. His knowledge of equity 
jurisprudence was based on long 
and thorough study. His mind 
was strong and clear and direct, 
and in all his judicial work he was 
governed by a determination to do 
justice under the law.” 

The resolutions were prepared 
by a committee consisting of Mr. 
Edward Q. Keasbey, Vice-Chan- 
cellor Frederic W. Stevens and 
former Judge Jay Ten Eyck. 
They were presented by Mr. 
Keasbey, and the meeting di- 
rected that they be sent to the 
county clerk for recording in the 
minutes of the Circuit Court; to 
the clerk of the Court of Chancery 
for a like purpose, and that they 
be entered on the records of the 
Club. 

Following the adoption of the 
resolutions and a brief supple- 
mentary eulogy pronounced by 
Mr. Keasbey, Joseph Coult, senior 
member of the Essex County bar, 
paid a tribute to the memory of 
the man who for thirty-one years 
had been his law partner and in 
whose law office in Newton he 
had begun his career. Adverting 
to their partnership, established 
in January, 1876, Mr. Coult said: 

“For thirty-one years we 
worked together in unusual har- 
mony. That long period, cover- 
ing the most active years of my 
life, is a very significant one to 
me. Its significance is deeply 
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colored by the genius and the 
personality of Mr. Howell. No 
one could come into anything like 
intimate relations with this man 
without recognizing his vigorous 
qualities. He was never nega- 
tive. He was keen, pungent, 
whole-souled, stimulating. He 
was a thoroughly sound lawyer, 
but his interests were not bound- 
ed by his profession. 

“The extent and character of 
his library shows his interest in 
books. The collection that he 
made of Shakespearean literature 
is extensive. He hunted the book 
stores and was constantly enrich- 
ing his treasure house. The books 
upon his shelves he knew inti- 
mately, and he talked of them 
with unaffected interest. 

“But these scholarly interests 
did not lead him away from peo- 
ple. He was eminently social; 
he told a good story and delighted 
in genial companionship. His 
sympathies went beyond his in- 
ner circle of friends to the larger 
concerns of the community. Mr. 
Howell served the municipality 
of Newark in important capac- 
ities. He filled offices of trust and 
responsibility with ability, faith- 
fulness and perfect integrity. He 
assisted in devising plans for the 
public good and in administering 
public funds. He discharged 
these duties without stirring a 
breath of criticism. 

“This is a distinguished record 
for any public servant. Merited 
honors came to him; but his life 
was not without sore trial. He 
bore sorrow bravely, meeting the 
afflictions of life with the steady 
courage of a philosopher. 

“As we pay the dues of honor 
and regret to the able lawyer, the 
equitable judge, the scholarly 
gentleman, and the true friend, 
we are oppressed with a painful 


sense of personal and of public 
loss.” 

Chancellor Walker told of his 
long acquaintance with Mr. 
Howell, which, he said, dated 
back to 1878, when the Chancellor 
was a clerk in the Chancery office 
in Trenton. “So genial was he,” 
the Chancellor said, “that to make 
his acquaintance was at once to 
become his friend. After an hon- 
orable career as a practitioner, 
Chancellor Magie did him the 
honor to appoint him a member 
of the court, where I had the 
pleasure to sit with him. Later I 
had the great gratification of re- 
appointing him as a result of good 
service rightly done. He was a 
native of the State and proud of 
it, and New Jersey was proud of 
him.” 

Mr. Richard V. _ Lindabury 
voiced a tribute, saying that for- 
tunate indeed will be he who 
when it comes his time to leave 
this world will leave behind as 
large a number of friends as had 
Vice-Chancellor Howell. This 
time, Mr. Lindabury said, “is not 
so much an occasion for mourning 
as of rejoicing over the career of 
a man whose life was so well 
spent, and was such a splendid 
example to all memi,*rs of the 
Bar. Mr. Howell made friends 
all his life, not only of those 
whom he served as counsel, but 
also of those whom he opposed. 

“When he was elevated to the 
bench the number of his friends 
increased, because he was per- 
fectly open, frank and entirely 
just. Chicanery never knew 
him; tricks were never prac- 
ticed by him. One always knew 
just where he stood, for he always 
stood where he professed to stand. 
It was a pleasure to practice be- 
fore him, because every lawyer 
knew that he would be treated 
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fairly ; heard with an open mind, 
and get a prompt decision—the 
best that a careful and well in- 
formed Judge could give him. 

“He had an intuitive sense of 
equity and an unabused con- 
science, and a mind that was 
never distorted. If he had not 
known the law he would yet have 
made a good Judge. But he had 
a large knowledge of cases; a 
large knowledge of the principles 
of equity and so he was a success- 
ful Judge who rendered such serv- 
ice to the State and to the juris- 
prudence of the State that his 
memory shall remain long in its 
annals.” 

Concluding a eulogy, Mayor 
Raymond said of Mr. Howell: 
“Such a life as this has its immor- 
tality whatever belief one may 
hold. The lives about us here 
which have touched his life, how- 
ever lightly, are bound to reflect 
in some measure its enriching in- 
fluence. While his death leaves 
a dull, heavy grip which time can 
never take away, the treasure he 
has scattered so generously for all 
who knew him, old or young, is 
as imperishable as the sturdy hills 
of old Sussex which he loved so 
well.” 

Supreme Court Justice Swayze, 
in his tribute to the Vice-Chan- 
cellor, told that what always had 
impressed him throughout a 
friendship of forty years, aside 
from his great legal attainments, 
was his uniform kindness, ¢our- 
tesy and geniality. This, he said, 
was impressed upon all who came 
into association with Mr. Howell, 
whether in a professional or a 
merely social way. 

Circuit Court Judge Adams 
said of Mr. Howell, among other 
things, that “in the mechanism of 
his mind there was very little lost 
motion. He was one of those 
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Judges who, avoiding labyrinthian 
sophistries, went straight to the 
point. As a Judge he was swift 
of decision, easy of access, clear, 
wise and decisive.” Judge Adams 
made also a passing reference to 
Mr. Howell’s love of books and 
of his “genius for friendship,” as 
“marked characteristics of the 
man.” 

Mr. Keasbey said, in part, of 
Mr. Howell: 

“His fidelity, his sincerity, his 
honesty of thought, his serious- 
ness of character and_ kindly 
humor, his love of the beautiful 
and good in life, in literature and 
art, his devotion to public service, 
as well as to the work of his pro- 
fession; his unselfish and kindly 
tolerance, his devotion to his 
friends—these and other ele- 
ments of his personal character 
are the things which dwell in the 
minds of all of us in the hour of 
our bereavement, and it is well 
that a record of these should be 
made for the years to come.” 

Mr. Edward M. Colie spoke 
also of Mr. Howell’s “genius for 
friendship,” but said that “an- 
other marked characteristic was 
his camaradie. All his _ profes- 
sional associates were his breth- 
ren, giving that term its fullest 
significance, and when he went on 
the bench that characteristic re- 
mained, and he was always so ap- 
proachable that no member of the 
sar ever had any hesitancy about 
going before him. In his court 
the trial of fact became a conver- 
sation between gentlemen, and 
the facts once established, he 
would ask for a full discussion of 
the law. “If,” said Mr. Colie, “to 
do one’s work well entitles one 
to high honor, then surely to do 
one’s work well under physical 
disability and affliction entitles 
one to great honor.” 








